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Abstract 
This paper raises salient questions about the trajectory, content and context of 

international human rights instruments in Africa, with a view to ascertaining the 

disjuncture, and contradictions in, as well as challenges attendant to the execution 

of their charters and protocols in African countries. It is a descriptive research that 

generated data predominantly from secondary sources. It contends that inasmuch 

as human rights are inalienable to mankind, the instruments that portend direct 

and indirect implication for Africa include the UN Universal Declaration of 

Human Rights, African Charter of Human and Peoples’ Rights, African 

Commission on Human and Peoples’ Rights and the African Court of Justice, 

Human and Peoples’ Rights. It further reveals that the context of enunciation, 

terms of engagement and implementation of the instruments have been 

undermined, if not obstructed, by the long history and legacies of military rule 

that pervaded the political space in several African countries, culture of impunity 

and intolerance among African political elite and the correlational reticence of the 

followership, weak institutional capacity, conflicting jurisdictional authority, etc. 

It is therefore recommended that there should be significant investment in political 

education through conventional and new media, by both state and non-state actors 

about human rights; integration of human rights education into school curricula 

of, and increased commitment to human rights promotion by; member-states of 

the AU in their obligations under the charter.  
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Introduction 

The evolution of the principles and practice of human rights has gone through a crucible 

of administrative and philosophical refinement. Akani (2019) identified the stages to 

include the Cyprus Cylinder of 539 BC, issued by the King of Babylon, freeing all slaves 

and declaring individual person’s freedom of worship; through the European 

Enlightenment Phase of the 17th and 19th centuries  (during which intellectual inputs from 

philosophers like John Locke, J.J. Rousseau, Voltaire, Denis Diderot and Montesquieu 

created early awareness of, and instigated the drive for the global triumph of human 

rights); to the epochal declarations that heralded and underpinned the American 

Revolution of 1776 and the French Revolution of 1789 (pp.1-3).But it was however the 

experience and exigencies of the Second World War that provided the decisive momentum 

for the universalization of human rights in a codified manner. The war was waged between 

nations and its resolution was a subject of international law, yet international human rights 

laws and instruments recognized and addressed the individual person as the proper 

subject of international law. The WWII did not only convey memories of catastrophic 

destruction that befell mankind, but also marked a memorable reference point for the 

proclamation of inalienable rights for all peoples, encapsulating such essential attributes 

like the right to life, freedom of expression, movement, association, etc, and of course 

encouraging ( and possibly stipulating) jurisprudential enforcement templates. 

 

Thus, from the Atlantic Charter of 1941, which bestowed on nations the right to self-

government, disarmament and temporization of trade restrictions; to the Universal 

Declaration of Human Rights (UDHR), of December 10,1948; (that coagulated into a single 

instrument facets of previous human rights documents like the Magna Carter of 1215, 

Manden Charter of 1235, American Declaration of Independence of 1776, Declaration of 

Rights of Man and Citizens of 1789, British Bill of Rights of 1689 and the American Bill of 

Rights of 1791) (p.2);   which embodies two main taxonomies of rights; namely, Civil and 

Political Rights as well as Economic, Social and Cultural Rights; individuals, groups and 

nations were empowered to seek, demand and promote the principles and policies that 

activate and accentuate the regularization and realization of these rights as a milieu goal. 

And in Africa where the combined effects of pre-colonial savagery of slavery, cruel and 

inhuman customary practices, colonial asymmetry of vertical relationship between the 

colonizer and the colonialized, which occurred largely under the aegis of British, French 

and Belgian domination and exploitation; institutionalized different forms of injustice and 

distanced horizontal exercise of rights from a plurality of citizens; the emergent foremost 

continental assembly (Organisation of Africa Unity) in 1963 easily found succour and 

queued behind the UDHR; to proclaim the principles of self-determination, and non-

interference as well as sundry anti-colonial and anti-apartheid stances. 
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Subsequent conventions and protocols like the Lusaka Manifesto of 1965 which gave 

expression and renewed faith in equality of rights, respect for human dignity that is devoid 

of ascriptions like religion, colour and sex; Francophone Africa Bar Association 

conferences of 1967 and 1968, UN-sponsored study sessions in Cairo (1969), Addis-Ababa 

(1971) and Monrovia (1979), etc, crystallized in the Africa Charter on Human and People's 

Rights of 1981, which ostensibly reflects the Africa perspectives on of human rights as 

embodied in 68 articles. The consequent creation of the African Commission on Human 

Rights in 1987 as well as the Africa Court in 2004; and now energized as part of the 

institutional transformation from OAU to AU; is designed to give jurisprudential effect to 

the charter on human rights. 

 

But it is also worrisome and perhaps ironic in African countries, that despite adorning their 

constitutional documents and appurtenances with ornamental provisions of these rights, 

the observance and application of human rights have been rather appalling and seem to 

be contradicted by their hegemonic political structures, personalization of political power 

by the political elite, weakness of institutional capacity and the prevailing political norms 

and orientation of the societies. Therefore this paper is saddled with the objectives of (a) 

explicating the concept and principles of human rights; (b) exploring the nature and 

trajectory of international human rights instruments in Africa; (c) appraising the context 

and constraints to the application of international human rights instruments in Africa, and 

(d) summarizing and drawing conclusions about the foregoing analysis. 

       

Concept and Principles of Human Rights 

Human rights constitute the critical anchorage for protestations amongst/ between small 

and large groups that are beset by agony of oppression and subjugation. The conditions 

that produced the Magma Carter of 1205, American War of Independence of 1776 and the 

spate of nationalist activities in most of Africa, Latin and Asian from the 1940’s to the 

twilight of the 20th century and the episodic Arab Spring of 2010s were all hinged on the 

furtherance of human rights. Sadly though, when any group acquires the trappings of 

power, they scarcely use it in purely egalitarian manner. This makes human rights one of 

the most enduring rhetoric in political conversations and activism, and a recurring concept 

in intellectual discourse. Yet there is no unanimity in the definition of human rights by 

both legal and political writers. In fact, it is common amongst writers to list the attributes 

of human rights such as right to life, freedom of expression and freedom of movement. 

Despite the commonality of these attributes of human rights, the definitions proffered by 

leading authors in jurisprudence and legal theory are often considerably at variance with 

one another depending on the philosophical school and background that such authors 

represent. 
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The word 'right' is derived from a Latin word rectus which in the noun form means that to 

which a person has a just and valid claim, whether it be land, a thing, or the privilege of 

doing something or saying something (Ogbu, 1999 p.1). A legal right is the liberty 

(protected by law) of acting or abstaining from acting in a specific manner, or the power 

(enforced by law) of compelling a specific person to do or abstain from doing a particular 

thing. A legal right according to Oputa (1988, p.38-39) is the capacity residing in one man 

or a group of men of controlling, with the assent of assistance of the state, the actions of 

others. The Webster Encyclopedic Dictionary (p.691) defined it as pertaining to, 

characteristic of, or having the nature of mankind, it has a universal attribute in terms of 

morality, rationality and otherwise. It can therefore be said that human rights are rights 

which all persons irrespective of nationality, religion, colour, race or sex - have by virtue 

of being moral and rational creatures. They are inherent and inalienable in any human 

being simply because of his humanity, the birth right of all mankind. 

 

Umozuruike (1979, p.4) had defined human rights as "claims, which are invariably 

supported by ethics and which should be supported by law, made on society, especially 

on its official managers, by individuals or groups on the basis of their humanity; but later 

modified it to embrace those rights which the international community recognizes as 

belonging to all individuals by the very fact of their being human (1999, p.144). But his 

deference to the international community is also contentious, as it leaves the definition and 

application of human rights at the mercy of powerful nations in an asymmetrical global 

structure. 

 

Hence in a counter view point  Eze (1984, p.5) simply present “human rights (as) demands 

or claims which individuals or groups make on society, some of which are protected by 

law … while others remain aspirations to be attained in the future"; meaning that human 

rights encompasses those claims some of which are contained in and enforceable by the 

extant laws, and others, though desirable, are unenforceable either because they have not 

found expression in an objective law or because of other circumstances which make their 

enforcement impracticable. Granston (1967, p.52) had firmly defined human rights as: 

“Something of which no one may be deprived without a great affront of justice. There are 

certain deeds which should never be done, certain freedoms which should never be 

invaded, some things which are supremely sacred”.  But this definition is not only 

idealistic but also laden with certain variable societal value like 'justice', which is subject to 

variegated interpretation, depending on the cultural and philosophical background of a 

writer. In strict legal parlance, only a right recognized and protected by the legal system 

can be considered as a right (Eze,1984, p.5). 
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Human rights are inherent rights to be enjoyed by all human beings of the global village 

and not gifts to be withdrawn, withheld or granted at someone's whim or will (UDHR, 

1998).  Hence, they are regarded to be inalienable or imprescriptible. They are part of the 

very nature of a human being, and attached to all human beings, everywhere in all societies 

just as much as do his arms and legs (Macdonald,1984,p.27), for as observed by Ogbu (1999, 

p.2) constitutions and other codes do not create human rights but declare and preserve 

existing rights. Perhaps, this is why statutory human rights are couched in negative terms. 

For example, to say that no person shall be deprived of his personal liberty presupposes 

that personal liberty is an existing right (Nwabueze, 1973). 

 

However, for clarity of thought Eze (1984) categorized these rights generally under five 

sub-headings: civil, political, social, economic and cultural. Civil and political rights 

include the rights to self-determination, right to life, freedom from torture and inhuman 

treatment, labour, the right to liberty and security, freedom of movement and choice of 

residence, right to fair hearing, right to privacy, freedom of thought, conscience and 

religion, freedom of opinion and expression, the right of assembly, freedom of association, 

the right to participate in one's government, either directly or through freely elected 

representatives, the rights to nationality and equality before the law. On economic, social 

and cultural rights, he maintains that it will embrace, inter alia, the right to work, the right 

to just condition of work, the right to fair remuneration, the right to an adequate standard 

of living, the right to organize, form and join trade unions, the right to collective 

bargaining, the right to equal pay to equal right, the right to social security, the right to 

education, the right to participate in cultural life and to enjoy the benefit of scientific 

progress. In addition to the above classification of rights, there is the third generation right, 

which embraces the right to development, the right to the environment and the right to 

societal protection. 

 

It is instructive to note therefore that the material scope of the protection of these rights, 

and the extent to which they are in fact protected, may vary from country to country, 

depending on the prevailing political norms and the level of development of the 

productive forces, trajectory of political structures, nature of the political elite and 

institutional capacity of the state. 

 

Nature of International Instruments on Human Rights in Africa 

Our concern here is with two sets of instruments: the advocatory instruments; namely the 

Universal Declaration of Human Rights and African Charter on Human and People’s 

Rights (ACHPR) as well as adjudicatory and jurisprudential instruments like the African 

Commission on Human and People’s Rights and the African court. 
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(i) Universal Declaration of Human Rights 

The Universal Declaration of Human Rights was first proposed by the representatives of 

Cuba, Mexico and Panama at the U.N. Conference on International Organisation held at 

San Francisco in 1945; as Declaration of the Essential Rights of Man. After several sessions 

of deliberation, the U.N. adopted the ‘Universal Declaration of Human Rights’ and 

proclaimed it “as a common standard of achievement for all peoples and nations, to the 

end that every individual and organ of society, keeping this declaration constantly in 

mind, shall strive by teaching and educating to promote respect for these rights and 

freedoms and by progressive measures, and effective recognition and observance, both 

among the peoples and member-states themselves and among people of territories under 

this jurisdiction”.  It should not be noted that the Declaration is not legally binding 

instruments as such, and some of its provisions departs from existing and generally 

accepted rules. Nevertheless, some of its provisions either constitute general principles of 

law recognized by civilized nations as it stated is Article 38(1) (c) of the Statute of 

International Court of Justice (ICJ) or represent elementary considerations of humanity. 

More importantly, is its status as an authoritative guide to the interpretation of the charter. 

 

In this capacity, the Declaration has considerable indirect legal effect, and it is regarded by 

the General Assembly and some jurists as part of the law of nation. The Declaration 

consists of a preamble and 30 articles that stipulate the basic human rights and 

fundamental freedoms to which all men and women everywhere in the world are entitled 

without discrimination. There are two main categories of rights - civil and political rights 

(Art.3 to Art, 12) and the Economic, Social and Cultural Rights (Art. 22 - Art.27). In Article 

I, the philosophical foundation upon which the Declaration is based is enunciated. This is 

to say that all human beings are born free and equal in dignity and rights. They are also 

endowed with reason and conscience and should act towards one another in a spirit of 

brotherhood. The Article thus defines the basic assumptions of the declaration: 

 That the right to liberty and equality are man's birth right and cannot be alienated. 

 That because man is a rational and moral being he is different from other creature 

on earth and therefore entitled to certain rights and freedoms which other 

creatures do not enjoy. 

 

Article 2 outlines the basic principles of equality and non-discrimination as regards the 

enjoyment of human rights and fundamental freedom, elaborating the charter provision 

that the United Nations should promote the observance of those rights and freedoms “for 

all without distinction as to race, sex, language or religion”. Article 3 proclaims three 

critical and inter-related rights - right to life, right to liberty and right to security of persons. 

These rights are essential to the enjoyment of all the other right already highlighted. Thus, 
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this Article serves as a cornerstone of the declaration, by introducing the series of articles 

in which the rights of every person as an individual are elaborated further. 

 

At the economic, social and cultural level, nobody may be arbitrarily deprived of his 

property. It also guarantees right to social security and of other economic, social and 

cultural rights that are indispensable for human dignity and personal development in 

accordance with the organization and resources of each state. It makes room for the rights 

to work, employment, just and favourable conditions of work and equal payment and 

education; thereby making Articl 22 the second cornerstone of the Declaration (which 

introduced the second category of rights). 

 

(ii) The African Charter on Human and People's Rights 

This is an advocatory human rights instrument for Africa, which emerged under the 

auspices of Organisation of African Unity (OAU), but derived inspiration from the UDHR 

of the UN. The OAU Charter of 1963 refers generally to this fact in its preamble thus: 

 

“Conscious of our responsibility to harness the natural and human 

resources of our continent...the Charter of the United Nations and the 

Universal Declaration of Human Rights, to the principles of which we 

reaffirm our adherence, provide a solid foundation for peaceful and 

positive cooperation among states”. 

 

The organisation was also to co-ordinate and to intensify cooperation and efforts to achieve 

a better life for the people of Africa. There is no direct mention of human rights as an 

objective OF the organisation but the principles of self-determination as well as non-

interference are recognized. Despite the non-reference to human rights, the principles and 

practice of the OAU was overtly anti-colonialist and anti-apartheid. It strengthened and 

invigorated the United Nations lobby against colonialism and apartheid and set up a 

Liberation Committee through which it channelled support to liberation movements 

fighting in Mozambique, Angola, Namibia, Guinea, Bissau and South Africa. 

 

The Organisation of African Unity gave its official approval to the Lusaka Manifesto of 

1965 and secured its adoption by the United Nations General Assembly. The manifesto 

renewed faith in: "the belief that all men are equal and have equal rights to human dignity 

and respect regardless of colour, race, religion or sex. The manifesto was a carefully crafted 

instrument that embodied the ideals of democracy and was therefore an unassailable 

condemnation of apartheid. Conferences were organized in 1967 and 1968 by the 

Francophone Africa Bar Association in collaboration with the International Communion 
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of Jurists. There were United Nations-sponsored study sessions in Cairo 1969, Addis-

Ababa 1971 and Monrovia 1979. A committee set up at the 1978 Dakar colloquium to follow 

up the conclusions and recommendations canvassed for the support of Francophone 

Heads of States and convinced President Senghor of Senegal to present a resolution at the 

Monrovia Summit of 1979, which instructed the OAU Secretary General to set the 

machinery in motion for a draft charter. The United Nations seminar organized in 

Monrovia in 1979 had done some preliminary work in what it called the Monrovia 

Proposals for setting up an African Commission on Human Rights. A working group set 

up under the Chairmanship of Justice E. K. Wiredu of Ghana, relying on proposals made 

by the United Nations Secretariat (Division of Human Rights, Geneva), produced the 

proposals. Those were used in part of the Keba M’baye Committee appointed by the 

Secretary General of the OAU to produce the draft that was discussed in the OAU 

Ministerial Conferences in Dakar 1979 and Banjul (1980 and 1981) and approved in the 

Nairobi Summit of 1981 and thus African Charter on Human and People's Right 

hereinafter referred to as ACHPR was born. 

 

Essentially, the Charter consists of 68 Articles divided into three parts. Part I of the charter 

deals with rights and duties, and encompasses human and peoples' rights. Members- states 

of the OAU as parties to the Charter, not only recognize the rights, duties and freedoms 

enshrined therein, but they also pledge themselves to adopt and secure them within their 

respective jurisdictions, by legislation or other measures. It enshrined the principles of 

non-discrimination, by providing that: 

“Every person shall be entitled to the enjoyment of the rights and freedom 

recognized and guaranteed in the present Charter without distinction of 

any kind such as race, ethnic group, colour, sex, language, religion, 

political or any other opinion, national or social origin, fortune, birth or 

other status” 

 

Rights guaranteed in the charter include; equality before the law and equal protection of 

the law, respect for the dignity inherent in human beings, and recognition of their legal 

status ( thereby proscribing slavery, slave trade, torture and cruel and inhuman or 

degrading treatment, as contrary to these rights). Freedom of conscience and the 

profession and free practice of religion are guaranteed. Also guaranteed is the right to 

receive information and to express and disseminate opinion within the law, to freely form 

associations with others in conformity with the law, etc, (ACHPR, Article 10).As an adjunct 

to the rights and freedoms guaranteed for the individual person, special provisions impose 

duties on him. The drafters of the African Charter perceive this as an innovation. It is 

necessary to point out here that if individuals have rights to claim, they also have duties 
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to perform, because in traditional African societies, there is no opposition between rights 

and duties or between the individual and the communities. 

 

(iii)    The African Commission on Human Rights 

The Commission was formally established on November 2, 1987; but owed its origin to 

series of affirmative actions taken by African leaders, dating back to the adoption of its 

charter in Nairobi (Kenya) in 28 June 1981; initial ratification of the charter by Mali on 21 

October 1981, commencement of the charter on 21 October 1986 and inauguration of its 

headquarters in Banjul (Gambia) on 12 June 1989 (https//www.achpr.org/dates) .So until 

very recently according to Justice C. Nwobike, (Banigo,2018) the Banjul Charter's 

safeguard measure was by way of African Commission. Article 30 establishes the African 

Commission on Human and People's Rights' to promote human and peoples' rights and 

to ensure their protection in Africa. Specifically, a court of human rights was not seen as 

attractive idea at the formulation of the Charter. Again, the legislative process shows a 

disdain for, nor any mention of a court; for a variety of reasons, bordering on state 

sovereignty, differential legal system, regime security and external influence; and likely to 

be confrontational than conciliatory. In the terms of reference for the Committee of Experts 

appointed to draft the charter, it was made clear that they must come out with a 

Commission as the treaty body to safeguard the obligations set out in the Charter, and 

hoped though that the Commission would be a mechanism to conciliate and seek friendly 

settlement of claims of violations of the guaranteed rights from victims. The African 

Commission is an eleven-member body of experts elected in their individual capacity by 

the Assembly of Heads of States and Government of OAU now AU. The elected 

individuals can serve the Commission for a maximum of six years subject to renewal for 

one more term. After they have served their disqualification, members can again seek 

election on the same terms as under the first term. 

 

The commission is the body responsible for the implementation of the Charter. Article 45 

specifically empowers it to promote, protect and interpret the Charter. The drafters' ideas 

were to have a Commission to promote human rights. It initially expected African 

countries to show sublime and necessary political will to submit their records to an 

international body not only for scrutiny but also to  make its findings as to whether a 

guaranteed rights has been violated or not. However, it was later agreed to invest the 

Commission with the power to protect the guaranteed rights and freedoms. In addition, 

the Commission examines State reports. These are reports state parties are obliged to 

submit every two years following the ratification of the Charter in 1986 in the territory of 

that State party. Although Article 62 itself does not state the commission as the 

implementing body so far as these reports as concerned, it did not also prevent the 
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Commission from assuming or usurping this responsibility in addition to its explicit duty 

in Article 45. 

 

(iv)  African Court on Human and People’s Rights 

In 2004 a court was added among the institutions of the Charter. Through a “special 

protocol" pursuant to Article 66 of the Banjul Charter, the OAU introduced an African 

Court of Human and People's Rights, which was merged with extant (albeit ineffective) 

African Court of Justice, to now form the Africa Court of Justice, Human and Peoples’ 

Rights (but popularly called African Court) as part of the total package of institutional 

transformation from OAU to AU; located in Arusha (Tanzania). The Court is meant to 

supplement and strengthen the operations of the system. It is perhaps an implicit 

admission of the failure of the African Commission to deliver on promised human rights 

in the charter. Like the Commission, the Court comprises eleven judges that were initially 

elected by the Assembly of Heads of State and Government of the OAU in 2006; for a 

renewable term of six years, and operate on part-time basis (Open society justice initiative, 

2013) . But unlike the Commission, the judges are expected to be legally qualified persons 

although this aspect is stated vaguely in the protocol. As a Court, this body has more or 

less the same judicial powers and mandate as an ordinary court of law. However, it is 

expected to share power with the Commission for example, by referring some cases 

brought to it to the Commission and vice versa. There are fears though that lack of clarity 

of the powers of the Court and especially the attempt to subordinate it to the politically-

motivated Commission could compromise its operations. As a way forward, it has been 

argued that this part of the protocol need to be revised to clearly separate the Court from 

the Commission in terms of power and jurisdiction, and make it clear that the Court and 

not the Commission should be mandated to handle dispute between States parties and 

victims. 

 

4.4 Appraisal of Context and Challenges of Application of International Human Rights 

Instruments in Africa. 

Thus far, the application of the international human rights instruments in African countries 

has been less than impressive due predominantly to institutional, constitutional and 

procedural contradictions, disjuncture and challenges.  The leadership of many African 

countries has often violated the fundamental human rights of citizens with impunity. 

While it is correct to say that the brazen violation of human rights is noticeable even in 

democratic government, the encroachment on citizens’ human rights is more prevalent 

under military rule. And, until recently there has been predominance of the military 

governance in the region.  
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First, to imagine that a significant measure of political leaders that mooted, nurtured and 

midwifed the processes that crystallized or culminated in the African human rights 

instruments were military regimes or government officials from authoritarian and 

praetorian order, tend to suggest that the idea of cynical or robust enforcement of human 

rights instruments in their respective milieu or domains can only be symbolic, a mirage 

and appear easily doomed from the outset. Accordingly, Banigo (2018) has provided 

panoply of cases of human rights violation in some African states with military fiat, to 

validate our initial assertion. In Angola for instance, the most pressing rights concern are 

high levels of government corruption, lack of respect for women’s rights, violation of 

freedoms of expression, association and assembly. The Angola Armed Forces has 

continued to commit rights violation against the civilian population, including killing, 

arbitrary detention, torture and sexual violence against women. The situation in Burundi 

was not different from that of Angola. All forces in the country-wide civil war and those 

involved in the more recent limited combat outside the capital committed grave violation 

of international humanitarian and human rights law, killing and raping civilians and 

pillaging their property. In fact, civil unrest in African countries has further escalated the 

deepening human rights situation in Africa. The armed conflict in Angola, Burundi, Cote 

D’ Ivoire, Eritrea, Liberia, Uganda, all have contributed towards the alarming space of 

human rights violation in Africa. 

 

Also the persistent failure of the Nigeria government to prosecute the perpetrators of 

serious human rights violations has contributed to a devastating cycle of inter-communal 

conflicts. The violence is exacerbated by the inadequate protection of civilian by security 

forces tackling impunity has remained a key challenge for the government. No one has yet 

been brought to justice for the massacre of hundreds of people by the military in Odi, 

Bayelsa State in 1999, and in Benue State, in 2001. The police has continued to commit 

numerous extra-judiciary killings, acts of torture and arbitrary arrests; resulting in nation-

wide protest against the Special Anti-robbery Squad (SARS) unit of the body in what was 

dubbed: #ENDSARS protest in November  2020. Several opponents or critics of the 

governments have been arrested, harassed, and/ or intimated. Politically-motivated 

killings and violence have continued to be regular occurrences in Nigeria.  

 

In fact, it is evident that under military regime in African countries, the security and 

survival of the regime at all costs became an obsession. Regime Security was equated to 

national security. Power was so personalized that the state became synonymous with the 

government of the day and its leader. Regime security became an alibi for the excesses of 

state security agencies, leading to various gross human rights violations. It has also been 

established that security agencies tended to resort to extra-judicial methods of extracting 
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information from suspects. There are reported deaths of innocent suspects in police 

custody. By and large, these deaths were sometimes the result of excessive torture by 

overzealous individual security agents. Nonetheless, it is clear that these tendencies are 

inevitable in a military environment, where violence is largely glorified and celebrated, 

and where due process is thrown overboard. The court which forms the citizen’s last hope 

of defense in his unequal combat with power and its abuse is often castrated. The military, 

by suspending the fundamental rights provisions of the constitutions and by its various 

decrees containing ouster clauses, emasculate the court and turn them into toothless 

bulldogs. In the circumstances, the courts found it difficult to perform their constitutional 

functions of upholding the fundamental rights of the citizens. Consequently executive 

lawlessness and disregard for the rule of law became the order of the day. Impunity and 

abuse of power created conducive climate for human rights violations (Ibiamu and Banigo, 

2019, pp.1-26).  

 

Second, human protection in Africa is beset by serious administrative weakness, and tends 

to engender a disjuncture between individual protection and diplomatic protection. Thus 

far, the main role of the Commission has been protection. The commission has done very 

little in the field of promotion due to various reasons including the perennial argument 

about lack of resources. Only a few occasions have commissioners gone out to try and 

promote the Charter. The other notable problems with the promotion function are the 

availability of Commissioners. Commissioners are part-term employees of Commission 

with very little time to attend to the commission requirements.  

 

During the year, the Commission meets twice for ten days at a time to examine state reports 

and attend to the protection function. In one sense, examination of states report could be 

said to constitute protection. To the extent that a State whose report is being examined 

undertaken to implement the views of the Commissioners and in fact does so, it can be 

said that sate reporting amounts to protection. Untried prisoners, for example, may be 

released following comments of the Commission about the deplorable prison condition in 

a country. However, protection entails the adjudication by the commission of a dispute 

between a victim and a State party. There are two ways of protecting the guaranteed 

human rights under the charter. The first of these which has not yet been popularized is 

the inter-state parties when one party has acted in contravention of the convention 

obligations. It is not same as ‘diplomatic protection” in international law. This is where a 

state party accuses another State party of not living consistent with the Charter in respect 

of the rights of the nationals of the accused State. 
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Third, the condition of admissibility of communication remains a lacuna. Article 55 

empowers individual victims of human rights abuses to submit communications to the 

African Commission. These may be submitted by the Individual victims himself or by any 

other person on his behalf. The African symbol is very open in regard to the right of 

standing before the African Commission. Unlike in the European and American systems 

which are restricted in regard to the right standing, the African system is an open process. 

Anyone can submit a complaint on behalf of anyone else. Consequently, a number of 

complaints that got to the Commission especially in the early stages consisted of cases 

initiated by outside NGOs or NGOs based outside Africa. 

 

There are stringent conditions governing admissibility of communications under the 

African Charter. Just like in other instruments, the African system also imposes - a set of 

criteria for determining the admissibility of complaints and unless these are exhausted 

satisfactorily, the communication cannot proceed to merit or substance stage. Article 56 

governs which admissibility of communication; provides  some of these grounds to 

include the requirements for the communicator to disclose his identity even if he requests 

anonymity, the need to write in courteous language, not basing the complaint solely on 

news reportage , not to submit cases that have been already settled by other procedures of 

international settlement, submitting the communication within reasonable time frame; 

from the time of the exhaustion of local remedies, and exhausting local remedies if any and 

provided this will not prolong the procedure. The most important of these is the latter one. 

Article 56 (6) requires that before a person approaches the Commission, she approaches 

the local tribunals or court to try to vindicate his or her rights. It is only when there is no 

remedy that the local system for violated right or remedy is ineffective and access to invoke 

the Commission directly will be entertained. Also, if the local system is notoriously 

ineffective so that going through it will in effect amount to violation through ordinate 

delays or simply inefficiency. Many cases have collapsed under the local remedies rule. 

For various reasons, victims try to bypass the local tribunals to the Banjul but they have 

been returned empty-handed the minutes it has been discovered that the local remedies 

were ignored by the victim. The Banjul jurisprudence is replete with cases of 

communications that had been turned away for this reason. Even cases that are apparently 

good examples of violated rights have been dismissed by the Commission on the grounds 

of non- exhaustion of local remedies (Institute for Human Rights and Development, 2001). 

For example, the case of Kenya Human Rights Commission vs. Kenya where academic 

staff and universities in Kenya protested poor condition of service granted them by the 

state. In order to try and fight for their better conditions, including striking, the staff tried 

to register an association meant to combine their efforts and acts as a platform to fight their 

rights. Government announced publicly that the academic association will not be 
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registered however much the lecturers pushed for it. He announced this at the public 

occasion at which he (President) was swearing into office a new High court judge, who 

later was assigned the same case to adjudicate. He of course dismissed the case. Later, the 

academics submitted the case to the African Commission but while its appeal was still 

pending before the Court of Appeal, the academic union admitted to the Commission that 

the appeal was still pending. The commission declared the communication inadmissible 

for lack of exhaustion of local remedies (ACJHPR, 1995). 

 

Fourth, for the cases that have reached “merit stage” there have been interesting decisions, 

bordering largely on jurisdictional confusion between municipality and transnationalism. 

One of these is the interpretation of Articles 12(5) of the charter on the rights of non-

nationals in the territory of a state party. These are variously known as ‘illegal immigrants’ 

or aliens, etc. Most states act harshly against non- nationals within their borders. The 

Commission has made watershed decisions in respect of the powers of the state against 

non-national in the territory of another State party. In the case of RADHO vs Zambia, a 

total of 517 mainly Senegalese nationals who were in the country unlawfully were expelled 

by Zambian authorities. Zambia authorities cited the Immigration and Deportation act of 

1966 as the legal basis for their action. Under this acts, the chief Immigration Officer has 

power to deport any person who has been proved to have entered the country illegally. 

The expellee was however entitled to appeal the decision to the Minister of Home Affairs 

who has power to set aside the expulsion. Upon arriving in Dakar, Senegal; the expellees 

submitted a communication through an NGO, RADDHO, accusing the former of 

expulsion of non-national, racial, religious groups. The Zambian government argued that 

it had power under its local law to enforce the expulsion of a person who is dwelling 

illegally within the country. Also, they argued that the case was inadmissible due to non-

exhaustion of local remedies which they argued were present and effective.  

 

However, the Commission, after declaring the communication admissible, ruled against 

Zambia. On admissibility and the issue of not having exhausted local remedies, the 

Commission observed that the act of expulsion left the victims without the right to seek 

local remedies having immediately left the jurisdiction by the expulsion. On the power in 

the local law, it held that such law should have been repealed and brought in line with the 

principle in Article 12(5). What is interesting about this case is that after Zambia and other 

countries in Africa have undertaken several expulsions of non-nationals from their 

territories authorities have continued to act without any qualms about their obligations 

under the Charter and how they have been interpreted. Similarly, Commission’s decisions 

in respect of other cases have not caused states concerned as well as other states any 
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discomfort. This is the weakness of the African system. Few states take the Commission 

decisions seriously as to require a change of attitude on their conducts.  

 

Fifth, the modus operandi of human rights context also brings to the fore the disjuncture 

and contest between African and European paradigms of human rights. Most 

communications that have so far come before the Commission involves claims of violations 

of the civil and political rights. This is to he expected given that cultural rights as well as 

third generation rights are less visible. Most of those that are likely to complain to the 

Commission think of rights in terms of civil and political rights. This is the case with most 

NGOs. Most of them simply replicate the Western paradigm of human rights. However, 

in recent history, the African Commission has had rare occasion to entertain a complaint 

alleging violation of second and third generation rights. This has significantly advanced 

the commission jurisprudence to a much higher level. The case of the Social and Economic 

Rights Actions Centre vs Nigeria   has raised questions not raised before. The case dealt 

with complaints by Ogoni people against in the activities of the Nigerian Government and 

various oil companies who are exploring and mining oil in Ogoni land in Nigeria. It alleged 

that the activities of government and oil companies did not have regard to the rights of 

Ogoni people including their human dignity, did not respect the environment, and that 

there was no involvement of local people in the decision of the government and the oil 

companies to carry out oil exploration. 

 

After an exhaustive consideration spanning over six years (1996-2001), the Commission 

found that Nigerian government has acted in breach of its obligations with regard to 

political rights of participation, economic rights to health care, collective rights to 

environment etc. This case is important in other respects. For example, it expounds 

considerably the range of rights guaranteed in the African Charter from those expressly 

recognized to those that are only implicitly so. For example, the commission decided that 

forced removal of Ogoni people amounts to violation of their rights to housing - implicitly 

guaranteed under the charter. Similarly it held that contamination of the land and 

environment of the Ogoni constituted violation of the right to life. A number of rights not 

explicitly laid down to the charter were found to have been violated by the activities of the 

Nigerian government and the oil multinationals in Ogoniland. This has however elevated 

the regime of the charter standards to a different scale. It is interesting to note, as in this 

case, that communication before the Commission took rather too long to exhaust. Some 

cases have taken longer years to exhaust or only to be dismissed as inadmissible. So one of 

the Commissions weaknesses is the time it takes to manage the cases. This turns away most 

complainants. If a single case can take as long as a life time, just to process, there is no point 
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in commencing it. It is the same case in local courts. Most African courts are notoriously 

slow in adjudicating cases, which has also crept into or affected the Commission.  

 

Finally, the procedural challenge posed by Article 58 of the Charter is a major stumbling 

block in seeking to implement the state obligations. Under this clause, “special cases which 

reveal the existence of a series of massive violations of human and people’s rights” can be 

addressed by the Commission to the Assembly of Heads of States and Government of the 

AU as special cases. The limitation here is the Assembly. This meets only twice a year. 

Given that there are “special cases,” a more efficient mechanism than to wait for these 

Assembly at its regular meetings to authorize the Commission to study the cases, is highly 

inefficient. Similarly, Article 58 (3) on emergencies that may be ‘duly noticed’ is inefficient. 

In this case, the Commission does not have to wait for the Assembly. It can draw the 

attention of the chairman of the AU to such cases to obtain authority to study them. The 

problem is that the Chairman of the AU is a political figure that may not likely take 

decisions that could interfere with the independence and sovereignty of another state. 

Under the Constitutive Act in respect of genocide and similar situations, it must not be 

forgotten that this is limited to the requirement of unanimity. 

 

 

Summary and Conclusion 

In this paper we perceived the orgy of human rights violation in African countries to be in 

contradistinction to their explicit ratification of international human rights instruments in 

the continent, and the integration of some of the provisions into their constitutional 

documents. In fact the subject- matter of human rights violation is no longer restricted 

within the purview of the domestic milieu and municipal law, but has also become a 

substantive issue within the ambit of international law. 

 

Several reasons were implicated for this sad trend. These include the incidents of military 

role-expansion into the political space (which although receding in the era of massive 

spread of democracy globally, but has suddenly rebound in Mali and Burkina Faso 

currently) and the legacies of militarism that had permeated the psyche of even civilians; 

excessive highhandedness and executive impunity, as exemplified in frequent 

disobedience to lawful judicial pronouncements; weak institutions versus strong 

personalities that culminates into spiral intimidation and harassment of temple on justice, 

non-application of international treaties, conventions and protocols in domestic laws; all 

of which conduce to cause disjuncture, contradictions and to constrain the effectiveness of 

international human rights instruments in the competent locales. Consequently we are 

inclined to suggest that human rights education and advocacy should be intensified, 
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particularly among security operatives, that state institutions for the protection of human 

rights should be reinvigorated and strengthened; while human rights should be 

deliberately included in school curriculum at all levels of education, for the purpose of 

sustained and enduring socialization into human rights culture and orientation. Africa 

must get it right. 
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